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The goal of enforcement is to secure prompt and continued compliance, and to punish where warranted.  All else follows from this precept.  Your advance preparation, field investigation, contact with the violator, enforcement order, coordination with other boards and the media, work with counsel, selection of criminal or civil litigation, presentation in court, and monitoring of compliance with court orders all should be tailored to your enforcement needs.

Enforcement of the state laws and local bylaws usually is directed against someone doing work without a permit or doing work in violation of a requirement or standard in a permit, regulation, or statute.  Now is the time to prepare.  Why not explain to the selectmen and town counsel (or mayor and city solicitor), in advance, the nature of wetlands protection, the types of violations encountered, the typical need for fast action, and the importance of educating the court on an unfamiliar subject.  Apologize in advance for the typical short notice in emergencies, and give them copies of applicable statutes, regulations, local bylaws, and other helpful material.  Forge your communication links now with the District Attorney’s Office and the Clerk-Magistrate of the District Court.

The alternative is to cram this preparation into a few short minutes or hours when enforcement is imminent.

A thorough knowledge of litigation and what it can accomplish may go a long way to avoid it altogether.  Civil lawsuits generally are useful to compel compliance with a procedural requirement or permit condition.  A civil lawsuit can obtain an injunction or similar court order to forbid action (a prohibitory injunction, for instance halting a nuisance) or to require action (a mandatory injunction, for instance requiring filing a permit application).  A temporary restraining order can be sought from the court on an emergency basis (with no notice to the other side) as soon as the complaint is filed in court.  Your municipal counsel or special counsel represents you in Superior Court.

Criminal action is appropriate to punish violators.  This makes sense when the harm is done and cannot be undone, when there is a serious threat to the public health and safety, when there are chronic violations, when it is important to make an example, or when civil action has failed to secure compliance.  An Assistant District Attorney and not usually your municipal attorney handle criminal prosecution, so the tradeoff for speed and simplicity of procedure is some loss of control in the court action.  Be ready to prove your prima facie case at the “probable cause” hearing in District Court.

Do not jump right to litigation, however.  Try the informal approach of a telephone call, a letter, or meeting.

This is not to say you should delay for even one minute beyond the reasonable time in issuing a violation notice, serving an enforcement order, or filing a complaint in court.  Your informal request for compliance should have a deadline.  If what is missing is a periodic report or set of plans, they can wait until your next regular meeting.  If a chemical spill threatens the town well or other water resources, a reasonable time might be one hour for the violator to make a demonstration that there will be compliance.

You have authority to issue notices-of-violation as well as cease-and-desist and restoration type orders.  You may also have authority to issue citations with money penalties, like tickets. 

Stage the steps to compliance.  Rather than set deadlines for just the ultimate compliance (for example, removing the offending waste or structure), state the steps that must be taken to meet that goal.  For example, require the violator by set dates to document in writing an intent to comply, to retain the engineer to do the design, to confirm the scope of services with your board, to file draft and final plans, to commence construction, to complete the work, to provide as-built plans, and to have a registered professional certify the work.

The point is to take control of the situation by clear requirements and instructions, a written schedule, and monitoring of progress.

Draft your enforcement order so as to be self-contained.  It should be clear to whom it is addressed (think of multiple responsible parties, not just the most responsible); it should be on your letterhead and invoke your statutes, regulations, and bylaws; it should state what facts have come to the attention of the board; it should cite the applicable legal provision you are applying; it should state the date of any site inspections or meetings and decisions of your board; it should state your conclusion that the law has been violated, and with specifics; it should order compliance detailing exactly the action you want by when (filing an application, stopping the work at a given address or a place on the map, submitting an expert report, installing some equipment); it should state the consequences of continued violation (don’t go overboard on this, just quote how enforcement action can include injunctive relief or criminal penalties); it should be signed by the majority of the board, a board member, or staff person authorized (in advance or later by ratification); and it should show carbon copies to other interested boards and officials.  In these respects you should go far beyond any model forms you may have seen if you want your enforcement efforts to be successful.

Collect all evidence as if it will be needed for court.  Be aware that your board and its agent have the right to enter private property to enforce laws under your jurisdiction.  This right, however, is subject to limitations imposed by constitutional law.  Essentially, to enter and inspect private property, as a government official you must have consent, an emergency, or a search warrant.  Assert your right of entry, citing the applicable statute, but get a warrant if the owner or occupant objects or withdraws a previous consent, or if the property is locked, gated, or posted.

The more your board is familiar with enforcement tools, shows a willingness to use them in appropriate ways, selects a strategy matched to the needs of the case, and follows through promptly, the more the board will find that formal enforcement and court action is unnecessary.  The reason will be a track record of securing prompt and continued voluntary compliance.

LITIGATION SKILLS FOR CONSERVATION COMMISSIONS

Regulatory programs, such as those implemented by local boards and state agencies, are enforced by violation notices, administrative orders, litigation seeking injunctions or civil money penalties, and criminal prosecutions seeking fines or incarceration. Some municipalities have adopted bylaws providing for “non-criminal disposition” of less serious violations, resembling a “ticket” procedure. This involves issuing citations according to a penalty schedule adopted by the city or town.

The state Department of Environmental Protection (DEP) has authority to assess civil administrative money penalties for violations of its statutes, without the need to go to court. The federal Environmental Protection Agency likewise has this penalty power.

Many environmental and land use statutes contain additional self-enforcing or indirect sanctions including clouds on property titles, imposition of liens, forfeiture of bonds, or ineligibility for grants and government contracts. 

Local counsel for litigation involving local boards and officials may be the regular Town Counsel or City Solicitor, or a Special Counsel appointed for the purpose of court. Civil suits on behalf of state agencies or the state Attorney General handles the Commonwealth. 

Private citizens, injured landowners, as well as municipalities have standing to file civil environmental lawsuits seeking injunctions, declaratory relief, and civil money penalties imposed by the court.  The citizen right-to-sue statute in Massachusetts allows any municipality to bring such a civil action in Superior Court to enforce state or local environmental law.

Criminal prosecution is public (not private) with prosecution conducted by the state Attorney General on behalf of environmental agencies or by a District Attorney, when requested by a state agency, local board, or private citizen.  Local criminal enforcement also may occur at the behest of a local code enforcement officer or police department. 

Civil and criminal enforcement by the federal government is conducted by regional United States Attorneys, with or without direct participation by staff at the Justice Department in Washington, or, in some situations, by attorneys for the agencies themselves, such as the federal Environmental Protection Agency.

You should bring serious violations to the attention of DEP, EPA, the state Attorney General, and the state Environmental Crimes Strike Force.

Whether public or private, civil or criminal, enforcement litigation is aided by skills in tactics and strategies, factual investigation, legal analysis, exhibit preparation, and trial testimony.

CIVIL COURT ENFORCEMENT AND TYPICAL REMEDIES

A civil action for an injunction is appropriate where the violation can be cured by cleanup or corrective action.  A civil action seeking money damages is appropriate where there has been injury to person or property.  A criminal action, on the other hand, is appropriate when there has been harm to the public health or safety, when a chronic violator has not responded to civil actions, or when the harm cannot be undone and hence there is no effective remedy through injunctive relief.  Sometimes, both civil and criminal litigation is warranted.

Remember that a civil suit requires the plaintiff to prove its case “by a preponderance of the evidence”.  This means the plaintiff wins if it can prove its case “more likely than not”.  In contrast, a criminal matter requires the government to prove guilt “beyond a reasonable doubt”.  This is a much higher standard of proof.

In both criminal and civil cases, a consent decree or other settlement may be a desirable goal. You should count on settlement overtures from the other side and questions from the court on the likelihood of settlement.

In a civil case, settlement may take the form of a continuance pending cleanup or corrective action, a stipulation orally in court or in writing on key points of fact or law, an agreed temporary restraining order, preliminary injunction, or final injunction, or some other agreement for judgment, with or without cessation of work, restoration, project changes, the payment of civil money penalties (or payment in the future contingent on compliance), and reimbursement of expert and attorney fees as well as court costs.  

In civil cases, of course, the consent decree entered in court, whatever its form and nature, is enforceable as an injunction in “contempt of court” proceedings if there is a violation.

In a criminal prosecution, settlement may take the form of “filing the case”, dismissing counts agreed upon, a continuance pending cleanup or corrective action, a stipulation of dismissal, a plea of “nolo contendere”, or a plea of guilty.  In any event, there can be varying degrees of court supervision of what is a compliance schedule to correct a problem, file a permit application, or take some other steps. 

Mandamus is another important type of remedy available in court to force a government agency or official to take an action that is not discretionary, where there is some clear administrative or ministerial duty.

Money damages are available in court to remedy violations of common law principles such as nuisance, public nuisance, negligence, gross negligence, trespass, riparian rights, and the public trust doctrine.  Some environmental, land use, and public health and safety statutes, such as Superfund, also provide for money damages to reimburse government cleanups and damage to natural resources. Breach of contract is another type of legal claim that can lead to awards of money damages.

Declaratory judgment is a form of relief that may be available for a court to resolve the rights and responsibilities of the parties.  

In litigation known as “judicial review” brought to challenge a decision of a board or agency, relief may be won in the form of validation, nullification, modification, or remand to the agency or board to decide again.

Injunctions are the mainstay of environmental law.  An environmental suit may be won or lost on preliminary injunction issues.  A hearing on this type of court order often is consolidated with a trial on the merits.  Without a preliminary injunction, which lasts until trial on the merits, some illegal work may be complete in the interim and the case made moot or relief made more difficult.

A temporary restraining order, a type of injunctive relief known as a TRO, can be requested as soon as the complaint is filed in court. You do realize that a TRO cannot be requested except in the context of civil litigation, after a court complaint is filed. It is a form of initial relief that a court may issue, in its discretion, even without hearing from the defendant.  Consequently, it is effective only for a short period of time, usually no more than ten days, until the preliminary injunction hearing can be held.

To secure a TRO or preliminary injunction, the plaintiff must be able to demonstrate to the court that, without an injunction, there will be irreparable harm; that the injunction will not cause irreparable harm to the defendant; that the plaintiff has a reasonable chance of winning the case on the merits at trial; and that the public interest warrants issuing the injunction to halt (or compel) some work or activity.

Counsel should be prepared with affidavits on irreparable harm, the applicable statute and bylaw or regulation, a legal brief demonstrating a good chance of success on the merits, and testimony on key points.  The issues of “irreparable harm” and “chance of success on the merits” are most likely to determine whether an injunction is issued.

The procedure involves the municipal counsel filing a civil complaint in Superior Court, on behalf of the municipality and the local board, against the alleged violator.  A local board or official should utilize an attorney to file and press a civil court case, and usually needs the approval of the board of selectmen or mayor to utilize legal services. 

If the selectmen or counsel is not enthusiastic about enforcing the law, this request for services should be made in writing setting forth the reasons litigation is warranted and the date by which the board requests that the complaint be filed.  A realistic time for preparation would be ten days to two weeks, except where the offending activity will cause irreversible harm.  Here the complaint should be filed immediately, so as to seek a TRO tomorrow if not sooner.  

In cases commenced by the government, the requirement of posting a bond or other surety to accompany an injunction usually has not proved troublesome.

CRIMINAL COURT ENFORCEMENT AND TYPICAL PENALITIES

Conservation commissions are familiar with civil suits to enforce wetlands laws. By contrast, criminal prosecution has been the mainstay of public health law. Simply by historical accident, health agencies have utilized the criminal law, seeking to punish violations.  A reason might be that a civil suit is more appropriate for achieving a remedy such as cessation of work and restoration of a site, while criminal action is well suited for securing punishment such as fines and jail.  

The key event in typical local criminal enforcement is the “probable cause” hearing, conducted by the clerk-magistrate or district court judge, in deciding whether to issue a criminal complaint.

Any person can initiate a prosecution.  This means any member of the public, a board, or its agent, may visit the district court and fill out the simple paper (a request for a complaint to issue).  Of course, a government official taking this action should have authority to do so. The clerk-magistrate or an assistant clerk will decide whether there is “probable cause”.  If so, a complaint will issue.  If not, it will not.  

Probable cause means that there is reasonable basis for believing that a crime was committed and that the alleged defendant did it.  If the clerk-magistrate will not issue the complaint, the person applying should ask that a probable cause hearing be scheduled before the clerk-magistrate and, failing that before the judge.  Be sure to assert this right to have probable cause ultimately decided by the judge, but back off if the clerk does not issue the complaint for some technical reason that can be fixed, and if the clerk seems helpful.  Sympathetic staff of a district court can be very helpful to local prosecution.

The application for the complaint is merely a brief statement of the violation specifying the type and extent of the violation; name and address of the violator; location of the violation; date of the violation; and the statute or regulation that has been violated.  In this respect it is very different from a civil complaint that must include many subsidiary facts and other allegations.  

The person applying should indicate that this application has been approved by vote of the board and provide names and addresses of witnesses to the violation plus properly prepared photographs.  If there is a permit, violation notice, enforcement order, or other relevant document, include them.

After probable cause is determined, the complaint is issued, the defendant pleads guilty or not guilty or nolo at an arraignment, and the trial is scheduled.  The penalty imposed typically is a criminal fine, as specified in the applicable statute.  A jail sentence is rare.  A money fine and a period of probation with “no same or similar violations” is a good thing to seek.

You do not need counsel to commence a prosecution but, since your role is a “witness for the prosecution,” you want to do it right.

Be sure to build bridges of communication with the district court staff and the office of the district attorney. An assistant district attorney will handle the prosecution. Except in unusual cases the town counsel or city solicitor does not handle a criminal prosecution. If you wait until the last moment, just before trial, to contact the DA, the result is predictable.  If you consult with the DA, before seeking the complaint, the result will be much better.

INVESTIGATION AND LEGAL ANALYSIS

A common mistake is failure to introduce sufficient admissible, persuasive, factual and expert opinion evidence.  Another common mistake in court is failure to identify the applicable statute or regulations and to advance the public policy considerations behind enforcement, to explain the public interest.  Yet another common mistake is failure to focus on the precise facts that prove the precise violation using the precise words of the applicable law.  Still another common mistake is failure to recognize that judges have vastly different levels of sophistication and sympathy for environmental and health issues.  

Careful investigation and legal analysis aimed a preparing proper proof and planning to educate the court, can avoid these mistakes.

Pre-litigation investigation by board members or staff should be directed toward collecting all known facts (except those obviously irrelevant), such as date, time, exact location, surrounding conditions, and persons present at violations or other key events; anything that would demonstrate the reliability and accuracy of the evidence; verification of violations by agency records; enforcement notices, inspection reports, consultant studies, and informal meetings or correspondence; and information on how the public interest has been harmed.

Legal analysis by the board or staff should identify a precise and cogent theory.  This is essential, especially where several laws have been violated.  

Nothing guarantees a poorer result in court than a muddled theory supported by vague legal principles and negligible policy considerations.  Even straightforward enforcement by the government needs careful delineation of the exact statutory standard of behavior, statutory basis for court jurisdiction, and statutory authorization for the type of relief or remedy sought.  

Therefore, it is important to compile all the statutes, regulations, bylaws, ordinances, and other codes applicable; focus on the elements of the violation to be proven; select plaintiffs with specific authority to file suit or start prosecution; find defendants (and names and addresses of persons authorized to accept service); make summaries of testimony by key witnesses; anticipate the alleged violator’s counter arguments and considerations of good faith or public support in favor of the violator; and select the best relief to seek (with alternatives).

PHOTOGRAPHS AND OTHER EXHIBITS

The most useful exhibits for enforcement litigation (and for administrative enforcement prior to going to court) are those which reduce the case to understandable levels, focus attention on the most important issues, and themselves prove the elements of the case, thus minimizing the need for oral testimony.  At a minimum, the board should have handy the originals or copies of applicable correspondence, report forms, permit applications, file memoranda, public notices, memos of telephone calls and meetings, newspaper and magazine articles, maps, plans, consultant reports, and project specifications.

Photographs are essential.  These should be prints, preferably in color and ideally 5”x7” or 8”x10”.  Remember to collect photographs from newspaper archives and libraries and to obtain serial photographs from government files and the local airport.  On the reverse side of each print (in ink) should be noted the exact date and time of the photograph, the name, title, and address of the photographer, a brief description of the location from which the photograph was taken and in what direction, and the name and address of any individual present when the photograph was taken. A good way to do this is with typed labels. In the alternative, prepare a written key listing the photos by numbers and giving this information, accompanied by a sketch or drawing showing the position of the photographer and the direction each photograph was taken.  

The reason for all this is the requirement in court that someone be able to testify that each photograph is a “fair and accurate representation” of the conditions of the property or other subject as he or she saw it.

The same is true for videos, audiotapes, and digital movies and photographs. Make sure the original versions are labeled in this way for authentication and accuracy of recordkeeping, any editing done is noted or explained, and someone can attest to these. Incidentally, make properly labeled copies for the convenience of the court and all parties in the case. 

Consult experience trial counsel about how best to prepare and use laptops and other digital displays including slide shows to prove your case in court.

Samples are a good idea.  These can be reports of physical, chemical, and biological analysis, with records of the persons conducting the tests plus a drawing, plan, or chart indicting sampling points.  Samples should be accompanied by a custody record with signatures (in ink) of persons giving and persons receiving the samples and where and when custody changes took place (for instance, delivering them to a laboratory) and information regarding the samples themselves, such as date and time taken, weather conditions, type and size of each sample, sampling technique, name of the sampler, and witnesses present.

Do not neglect proof of ownership or control of the property involved in the dispute. Deeds to land, obtained at the registry of deeds, are critical, along with exact descriptions of the location of the violation.  It will not be enough for you to testify that you “think” the owner is responsible.

DIRECT AND CROSS-EXAMINATION

Preparing to testify is something that takes place early and throughout work on the case.  The entire case does not hang on one piece of testimony.  Your reputation is not on the line.  Devastating cross-examination, as on the TV shows Perry Mason, L.A. Law, Ally McBeal, and Boston Legal, is rare.  Try to attend typical hearings in order to watch the testimony of others and to get familiar with the experience in advance.  Notice the format of the proceeding and the role of the court or clerk.

Direct examination is straightforward.  The attorney asks the witness general questions.  The witness knows these questions in advance and is prepared with full, accurate answers.  In an environmental or public health case, it is important to stress familiarity with agency standards and procedures, experience with similar projects or activities, previous qualifications to testify as an expert witness (if that is so), and observations clearly explained within the range of facts personally know to the witness.

Remember this:  a lay witness may testify to facts within his or her personal knowledge; in contrast, an expert witness may testify to those facts plus opinions and conclusions drawn from facts learned indirectly, such as in reports, records, or even questions and answers in court.   Also, a person may be qualified as an expert witness because of practical experience, not just formal education and training.  This is very useful for the active, competent board member or agent.

For an expert witness, the direct testimony will consist of name, address, and occupation; qualifications including formal education and degrees, in-service training and experience, licensing board and professional board certifications, professional memberships, honors and awards, articles and speeches, and teaching positions plus previous instances of being qualified as an expert witness in a court or administrative trial; nature of the expert’s services including typical clients and work performed, breadth of work, specialties, supervisory functions, basis for professional charges, familiarity with applicable laws and regulations, reviews of projects or activities similar to this case, and other occasions where the same work was performed; specific work performed for this case including field or laboratory investigations, observations, plan reviews, research, findings, analyses, conclusions based thereon, and expert opinions (based on “reasonable scientific certainty”) plus any recommendations; and critique of scientific or technical opinions in dispute.  

Do not forget to have your counsel make a motion that the court  accepts your testimony as an expert witness in specified subject areas.  Otherwise the testimony technically is not admitted as “expert opinion” testimony.

Cross-examination is easy to anticipate.  If you are a “lay” witness (a non-expert), it involves answering questions that challenge ability to observe, memory, or the classic weaknesses called “bias, interest, prejudice, or corruption”.  For the expert witness, on the other hand, cross-examination involves answering questions which test familiarity with the field or expertise, foundation or conclusions and recommendations, implicit value judgments and selection of favorable variables, insufficient knowledge of agency rules and regulations, out-of-the-ordinary practices in conducting research or reviewing facts, and insufficient field work or coordination with other experts in the case.  

If you are an expert witness, you can expect that cross-examination will home in on your specific role in the matter, the specific basis for your professional evaluation, the complete set of tests and result relied upon, and the central factors in your opinions.  Then, using questions interrogatory in nature (simple questions), accusatory (framing the answer), or anticipatory (asking you to assume factors most favorable), the opposing counsel will try to establish limitations on your testimony.  These will challenge any inadequate observations, changing conditions, or incorrect methods.  

Counsel will try to establish limitations on your expertise, usually by identifying what contributions to your analysis other experts might make and why you did not use them.  Counsel will try to establish misinterpretation or unfamiliarity with terms (such as definitions in the applicable statute or your own regulations).  Counsel will try to attack your credibility through inconsistent prior statements, assumptions you made different from the facts in the case, or weaknesses in the sources you consulted.  Counsel will try to establish how you would modify your opinion when key facts or key assumptions are changed.  Using assumptions stated by counsel (these are known as hypothetical questions) you might be asked to acknowledge that you would change your opinion drastically. On this score, expect that counsel may point out inconsistent prior testimony, technical reports, or professional articles where you presented a different approach, observations or opinions.  

Normally, opposing counsel will insist on responsive answers, try to restrict you to facts and not values, have you mark or indicate key items in documents and maps favorable to the opposing case, describe concepts a certain way, get you to admit what you do not know, and have you admit the strong points of the opposing case.  If you wander beyond your narrow field of expertise for which you are qualified, opposing counsel will insist that you stay in your field.

Most people think that the typical cross-examination question tries to put words in your mouth, especially “yes”, or “no”.  This is true.  A good cross-examination question is one to which the questioner already knows the answer.  Remember, however, that you are entitled to ask the court for permission to qualify any answer that cannot fully and fairly be answered just “yes” or “no”.  These are known as “have you stopped beating your wife” questions. For a full list of the “trick questions” you may expect, be sure to speak to an experienced trial attorney.

The key to success on the stand is that illusive unknown, credibility.

CONCLUSION

Litigation is an essential tool to enforcement.  A willingness to litigate is essential to securing compliance.  It even helps generate voluntary compliance among those regulated by your programs.  A single victory can give you extraordinary credibility.  Neglect litigation and you forfeit your effectiveness.
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