Berkshire Conservation Agent Program (BCAP)

Review sheet #1 prepared for Stockbridge Conservation Commission

Date: January 12, 2006



Application: Request for Determination (RDA)


Project location: east side of route 7

Assessor’s info: lots 33.01, 33 and 32 

Material reviewed: 

MASSGIS and assessors map with aerial photo overlay. Site visit with applicant was done on January 12, 2006.

SUMMARY

The issues on this site include floodplain, wetland boundary delineation, whether or not the trees are “native species”, riverfront boundary delineation, rare species habitat, wildlife habitat, and the LPOD.  If the applicant can show that the planting of the Chestnut trees will be above the floodplain elevation of 829; is located outside the wetlands bordering Agawam Brook; and the Commission determines that the species of tree to be planted qualifies as a “native species”, then the planting could qualify as an exempt minor activity (“d. Plantings of native species of trees, shrubs, or groundcover, but excluding turf lawn”) in the buffer and riverfront and the Commission could issue a Negative Determination #5 listing the exemption at 310 CMR 10.02(2)(b)1.d.  The Commission would need to make it clear in the Determination that the finding is only for planting of these crossed trees in the mowed field, outside the floodplain and wetland.  In addition, because the field is in a rare wetlands wildlife habitat the Commission should require the applicant to get a written opinion from Massachusetts Natural Heritage and Endangered Species Program (MNHESP) stating the planting of these crossed trees in the mowed field area would not adversely affect the rare species.  The area is also a priority habitat area so it would be subject to the Massachusetts Endangered Species Act (MESA) as well. Therefore, the applicant would need to find out whether the work would also require a MESA filing. Work as described at the site visit that would be in addition to the planting of the trees would require a Notice of Intent filing because at a minimum some of it is located in the 200’ riverfront area of Agawam Brook and some is within a rare wetlands wildlife area. 

FLOODPLAIN: According to the FEMA maps (Exhibit A) and the MASSGIS overlay of the floodplain on the 2001 ortho (Exhibit B) the 100 year floodplain elevation is 829 and extends onto the property.  Note that there is a note on the MASSGIS printout that states that the map does not meet national map accuracy standards and cannot be used for engineering purposes.  This means use it for a rough idea of where the floodplain is but a field survey is needed to locate the correct elevation. To survey floodplain elevations the reference mark MUST be a reference mark shown on the FEMA floodplain map so that the survey correctly corresponds to the FEMA Floodplain elevation, which is based on national geodetic vertical datum of 1929.  The applicant needs to run a survey line to the nearest reference mark on the FEMA map to verify the location of the 100-year flood elevation.  The extent of the survey will depend on the extent of work to be covered in the RDA. The location of the 100-year floodplain elevation at a minimum along the mowed field is necessary to allow the Commission to determine if planting the trees qualifies as an exempt minor activity.  The exemption would NOT apply if the plantings were done in the floodplain.  If the plantings were in the floodplain a Notice of Intent would need to be filed in accordance with 10.59 because the area is rare species habitat.   In addition, if the applicant wishes to include other work as described at the site visit such as leveling the fields to the south of the mowed field, water storage tanks, irrigation from the river, fertilization and weed control and cutting of vegetation in various areas the location of the 100 year flood elevation will need to be done over the entire site.  Even if the this additional work is not in the floodplain it would require a Notice of Intent filing because at a minimum portions of it are located in the 200’ riverfront area of Agawam Brook and some is within a rare wetlands wildlife area. All work that is within the floodplain would have to meet the floodplain performance standards at 10.57(4).

WETLAND BOUNDARY DELINEATION: The field that is to be used for the planting of the chestnut trees extends down to the undisturbed area of wetland that borders Agawam Brook. In accordance with 310 CMR 10.55(2)(c) 2. and 3. the soils in the field will need to be checked because the area has been disturbed (mowed and probably planted with hay in the past) to determine exactly where the wetland boundary ends in this area. The plants present in the field include wetland indicator plants – red osier dogwood and remnants of goldenrod and bedstraw, which may or may not be wetland indicators.  The determination of the wetland boundary in the area of this field is necessary to allow the Commission to determine if planting the trees qualifies as an exempt minor activity.  The exemption would NOT apply if the plantings were done in the wetland.  In addition, if the applicant wishes to include other work as described at the site visit such as leveling the fields to the south of the mowed field and cutting of vegetation in various areas the location of the wetland boundary will need to be done over the entire site.  This additional work would require a Notice of Intent filing because at a minimum portions of it are located in the 200’ riverfront area of Agawam Brook and some is within a rare wetlands wildlife area.

NATIVE SPECIES: In order for the planting of the trees to qualify as an exempt minor activity under 310 CMR 10.02(2)(b) 1.d. “Plantings of native species of trees, shrubs, or groundcover, but excluding turf lawn.” The Commission will need to determine whether or not the trees are “native”.  Obviously they are not 100% native as they have been crossed with another species that I believe is not native. However, the intent of the Chestnut program is to then back cross the trees with natives once they have gained blight resistance.  The applicant should provide to the Commission whatever information is available about the “nativeness” of the trees.  The Commission might also consider requiring that once the program is completed the trees are removed, and if the applicant wishes they can then plant the area with the final almost 100% native back crossed nuts so that the trees that end up on the site are the closest to native as a Chestnut tree can become.  The applicant may also write to MNHESP to get guidance on how MNHESP regards the crossed chestnuts’ “nativeness” for further support of their position that the nuts are “native”.

RIVERFRONT BOUNDARY DELINEATION:  The site lies partially within the 200’ riverfront area of Agawam Brook. At the site visit we ran a tape measure in one location in the middle of the field from what appears to be the mean annual high water line up 200’ onto the site. It extended through the field to the lightly wooded section just east of the circular drive.  The riverfront boundary in this area would have to be determined under the more difficult method using bankfull field indicators at 10.58(2)2b rather than the easier “first observable break in slope” method due to the presence of “low gradient, meanders, and poorly defined or non-existent banks”. The bankfull field indicators include but are not limited to “changes in slope, changes in vegetation, stain lines, top of point bars (depositional features), changes in bank materials, or bank undercuts”. The riverfront boundary would not need to be determined for the Commission to determine that the planting of the trees in the field qualifies as an exempt minor activity because the exemption applies if the work is in the riverfront and/or buffer. However, if the applicant wishes to include other work as described at the site visit such as leveling the fields to the south of the mowed field and cutting of vegetation in various areas the location of the riverfront area boundary will need to be done over the entire site because this work does not qualify as an exempt minor activity.  The applicant might consider applying under the redevelopment section of the riverfront section of the regulations (10.58(5)) – provided there are areas within the riverfront area that qualify as previously developed.  This means once the riverfront boundary is established the applicant would look for areas in the riverfront area that qualify as previously developed areas.  These are areas that were “degraded PRIOR to August 7, 1996 by impervious surfaces from existing structures or pavement, absence of topsoil, junkyards, or abandoned dumping grounds.” (Emphasis added). IF no previously developed areas were found in the riverfront area the work could not be filed under redevelopment and would have to meet the performance standards at 10.58(4).

RARE SPECIES HABITAT: The site contains both rare wetlands wildlife habitat and priority habitat 
(see exhibit C).  The rare wetlands wildlife area requires filing a Notice of Intent with the Commission and MNHESP in accordance with 10.59, unless the work is an exempt minor activity which MAY apply but only to the planting of the trees in the mowed field if several conditions as outlined above are met.  If the conditions are not met and if any of the other work described at the site visit is proposed a Notice of Intent and copy to MNHESP is required.  The priority habitat may or may not be for the same endangered species as the rare wetlands wildlife habitat.  Rare wetlands wildlife areas are for listed animal species that live in or use wetland areas.  Whereas the priority habitat areas are for listed species of both plant and animals and can be either wetland or upland species.  The priority habitat area requires a possible filing under MESA to determine whether or not the work would constitute a “taking” of an endangered species.  Due to the presence of both areas in the area of the field it is recommended that even if the Commission issues a Negative Determination finding that planting of the trees in the mowed field area is exempt that it only be issued after the applicant has obtained a written statement from MNHESP on the effect of the work on the rare wetland wildlife habitat and the priority habitat.

WILDLIFE HABITAT: No work is proposed on bank or land under water as it was described at the site visit.  Proposed work within the floodplain and riverfront may require the filing of a wildlife habitat evaluation in accordance with 10.60 if the work will alter wildlife habitat beyond the permitted thresholds for floodplain at 10.57(4)(a)3 and riverfront at 10.58(4)(d)1.  This can only be assessed once the floodplain and riverfront boundaries have been established.  The wildlife habitat area in the floodplain is the 10-year floodplain and the 100-foot buffer zone, which ever extends further from the waterway, provided the buffer still lies within the 100-year floodplain.  So the wildlife habitat area can go all the way to the 100-year boundary if it is buffer.  The limit for alteration is 10% or 5000 sf whichever is less, and is cumulative for the lot with each filing.  The limit for a wildlife habitat evaluation for riverfront area is alteration of more than 5,000 sf of riverfront area in an undeveloped riverfront.

LPOD:  IS the LPOD a municipal wetlands bylaw? If so the Determination will need to address whether or not the work is subject to the bylaw. The LPOD regulations state that it applies to “the shoreline of the Housatonic River and its permanent tributaries and one hundred and fifty feet back from the high water mark of the river and its permanent tributaries”. Therefore, the overlay includes Agawam Brook and 150 feet from its high water mark as it is a permanent tributary to the Housatonic River.  There may be some question as to the extent of it due to the expansion of the brook in this area probably due to beaver dams to the north of the site.  The USGS topo shows the brook as a narrow line through this area but the 2001 orthophoto and the site visit clearly show the brook is much wider now.  At the site visit we taped from what appeared to be the mean annual high water line from the brook through the area in the middle of the field.  The LPOD would then extend well up into the field.  Did the LPOD intend to use the high water line as opposed to the mean annual high water line?  It appears that it is a moot point as a major portion of the site is in the LPOD by either standard.  I may not have the most recent version of the LPOD regulations because my copy has a note that some sections were revised by Town meeting on 5/17/04 so the Commission may want to check for themselves on this issue. Some of the applicable sections from the copy of the LPOD regulations that I have:

Within the LPOD, no person shall undertake any land use activity except pursuant to special permit approval by the Planning Board pursuant to the requirements of this section and Section 6.3 of this Bylaw.  For the purposes of this section, "land use activity" shall mean any construction or other activity that significantly changes the physical characteristics of land or structure or the physical or chemical characteristics of the wastewater produced therefrom, but excluding any exempt activities listed in paragraph b. Except as provided in paragraph b, "land use activity" shall include, but not be limited to: any new structure or non-exempt extension or alteration of an existing structure; any non-exempt removal of vegetation;.any road or driveway; and any excavation for the purpose of removing earth materials.

6.5.5 Prohibited Activities

* The discharge or application of wastewater or any pollutant, fertilizers, pesticides, or herbicides; and

6.5.9 General Land Use and Development Standards

No land use activity or development will be allowed until it has been determined by the Planning Board that the development or activity will not result in unsafe or unhealthful conditions; erosion or sedimentation; surface water or groundwater pollution; or degradation of fish and wildlife habitat.

6.5.10 Specific Land Use and Development Standards

· A. Development of Lots; * The minimum setback from the high water mark for all development shall be one hundred (100) feet. * Maximum lot coverage by buildings and/or other structures and development shall be fifteen (15) percent. * All parking and loading areas shall be constructed of permeable materials.

· B. EROSION AND SEDIMENTATION CONTROL: The site plan shall be fitted to the existing topography and soils particularly with regard to their limitations, so as to create the least erosion potential; * Natural ground contours should be followed as closely as possible and grading minimized; * Wherever possible, natural vegetation shall be retained and protected; * In all cases, rather than minimizing damages, development shall be designed to have minimal impact on, or to improve, existing site conditions.

· C. CUTTING * Within thirty-five (35) feet extending inland from all points along the high water mark, no vegetation may be removed. This area shall be maintained as an undisturbed natural buffer strip; * The general exception to this standard shall be an allowance for water access. The creation of a contiguous clear-cut opening in the buffer strip shall not exceed twenty (20) percent of the frontage along the water, not to exceed thirty-five (35) feet on any individual lot. The clear cut should be angled across the lot so as to allow for a view and access, but reduce runoff; * As an alternative to the above section, a special cutting plan allowing greater cutting may be permitted by the Planning Board. An application shall include a sketch of the lot and provide information on the topography of the land, existing vegetation, proposed cutting plan and proposed revegetation plan. The Planning Board shall request the Natural Resource Conservation Service to review the plan and make recommendations. The Planning Board may grant such a permit only if it finds that such special cutting plans:; - will not cause undue erosion or destruction of scenic beauty; - will provide that natural shrubbery is preserved as far as practicable and, where removed, is replaced with vegetation that is equally effective in retarding runoff, preventing erosion, and preserving natural beauty.; * Where the plan calls for replacement plantings, the Planning Board shall require the submission of a bond which will guarantee the performance of the tree or shrubbery replacement by the owner. * The natural character of the site should be maintained.

No analysis of the project in light of the LPOD is provided by BCAP as BCAP may not have an updated version of the LPOD regulations and it is BCAP’s understanding that the Planning Board and not the Conservation Commission regulate the LPOD.  Therefore, the information provided on the LPOD is primarily provided as a source of guidance to the Commission and applicant.

EROSION CONTROL: Commission should determine whether or not erosion controls should be required for the planting work.  The other work would require erosion and sediment control proposed under the Notice of Intent.

OTHER:  The applicant should provide the Commission a written description of how the plantings will be done and maintained and a plan showing the limits of the area to be planted so that these can be included in the findings with the Determination.  The Commission should require the limits of planting be flagged in the field. The Determination is only valid for 3 years and it takes 5 years for the trees to fruit so the issue of continued maintenance and propagation should be addressed.
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